

















































































































































































































March 29, 1976

MEMORANDUM FOR THE PRESIDENT
FROM: MAX FRIEDERSDORF
SURJECT:

Senator Mcintyre tried to call the President this afterncon and the call
wag raturned by White House Coungressienal Relstions.

Ths call concerned the Coast Guard matter in New Hampshire and we
picked up a letter to the President cenceraning this issus which is attached.

1 beve asked Jim Cannon to draft a substantive response for the Presidents
sigaature and wantsd the President to have a copy of this letter in the event
that he wanted to return the phone call.

1 dou’t belisve a return phoue call is absclutely necessary because we
have discussed the situation with Senator Mcintyre and he understands
that his letter was delivered o the President.

bee: Jack Marsh
Dick Cheney




THE WHITE HOUSE

WASHINGTON

March 29, 1976

MEMORANDUM FOR: JIM CANNON

PROM: JUDITH RICHARDS HOP
SUBJECT: Lake Winnipesaukee

In response to your memo of March 25, 1976, Secretary Coleman
met with David Souter today in an attempt to resolve Coast
Guard jurisdiction over this Lake. Under the Federal Boating
Act, Coast Guard jurisdiction is based on the fact that the
Lake is a headwater for other bodies of water, including the
Merrimac River, which flows inter-state and to the ocean.
However, there is a 60 foot waterfall in the Merrimac River
which Souter argues makes it, therefore, Lake Winnipesaukee,
non-navigable. There is also a recent 2nd Circuit case

which buttresses the contention of non-navigability in a
similar factural situation.

DOT will make a formal response to Souter by April 6. They
are also studying the history of attempts to amend the
legislation by leading Senators (e.g., Senator Humphrey) to
exclude Lakes within their own States. All such attempts
have failed.
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THE WHITE HOUSE

WASHINGTON
March 30, 1976

MEMORANDUM FOR: JIM CANNON
FROM: JUDITH RICHARDS
SUBJECT: Lake Winnipesaukee

Secretary Coleman telephoned and spoke with the President at
one o'clock today concerning the Lake Winnipesaukee issue.
They agreed that:

1. The Secretary would reopen the decision on navigability,
appoint a three person task force (a representative of the
New Hampshire Attorney General, a Coast Guard representative,
and an officer of the Department of Transportation's General
Counsel Staff) to visit New Hampshire, investigate all
geographical, historical and legal considerations, and
report its findings to the Coast Guard Commandant and the
Secretary of Transportation by April 16.

2. The Coast Guard would accept the invitation of New Hamp-
shire's Attorney General to inspect commercial vessels
currently in use on Lake Winnipesaukee, particularly the
1250-passenger ferry, Mount Washington.

The details of this proposal are currently being worked out
at DOT by Secretary Coleman and Commandant Siler, and agree-
ment should be reached by close of business today. Basically,
the Commandant would reconsider and render his opinion by
April 19, 1If his decision is contrary to the recommendation
of any task force member, that member may appeal to Secretary
Coleman by April 22, and Secretary Coleman would render a
final decision by April 26.

Secretary Coleman expects to make his announcement tomorrow
morning. A draft of his statement, worked out by me and
DOT's General Counsel's office, 1s attached at Tab A. The
proposed press release is at Tab B.

cc: Art Quern






RECONSIDERATION OF THE DETERMINATION BY THE COMMANDANT
OF THE U.S. COAST GUARD THAT THE WATERS OF LAKES
WINNIPESAUKEE AND WINNISQUAM, NEW HAMPSHIRE,
THE MERRIMACK RIVER, AND INTERCONNECTED WATERWAYS ARE
NAVIGABLE WATERS OF THE U.S. DATED SEPTEMBER 2, 1975

On September 2, 1975, at the request of the State of New
Hampshire in connection with the construction of two bridges,
the Commandant of the U.S. Coast Guard determined that the
water system extending from the mouth of the Merrimac River
at Newburyport, Massachusetts through a system of rivers and
lakes to the north shore of Lake Winnipesaukee are navigable
under the Constitution and laws of the United States.

Subsequent to that determination, the Attorney General of

the State of New Hampshire has raised new historical and
geographic facts that are material and relevant to the Coast
Guard's determination of navigability. The State Attorney
General has also raised certain questions of legal interpretation
that should be considered and addressed in an administrative
determination of navigability. Because the State Attorney
General did not participate in the Coast Guard's initial
determination, I have decided that it is in the interest of

a just and fair resolution of this issue that the question

of navigability be reopened in order to provide an opportunity
to assess these new facts and evidence and to review further
the applicable law in light of these new facts.

Because it is in the interest of all parties concerned that
these questions be resolved quickly, I am hereby directing
the establishment of a special task force, consisting of a
representative designated by the Attorney General of the
State of New Hampshire, a representative designated by the
Coast Guard and a representative designated by the General
Counsel of DOT. This task force will visit the State and
undertake a thorough review of all the historical and geographic
facts that are relevant to determination of navigability.
The task force will also study the appropriate statutes and
court decisions and provide advice on how the law should be
applied to the facts.

The task force will report its findings of fact and law
jointly to the Commandant of the Coast Guard and to me by
April 16. Within three days from receipt of the report of
the task force, the Commandant will decide whether to uphold,
modify or reverse his initial determination. If the Com-
mandant determines that all or part of the water system is
navigable, and if such a determination is inconsistent with
the recommendation of the task force or of any member thereof,
then the task force or that member may appeal to me for
reconsideration within three days. If necessary, I will
render a final determination within three days after receipt
of such an appeal.



This de novo review will be without any bias resulting from
the September 2, 1975 determination of the Commandant.

The findings of the task force will be made public, including
any concurring or disenting views of individual members.

The Attorney General of the State of New Hampshire has

invited the Coast Guard to inspect commercial vessels currently
in use on Lake Winnipesaukee. The Coast Guard has accepted
that invitation and intends to inspect the appropriate

vessels as soon as possible. This action is without prejudice
to any final determination on navigability. The Coast Guard
will not undertake any further action under the Federal

Boat Safety Act until after the final resolution of this

issue.






PRESS RELEASE

Secretary of Transportation William T. Coleman, Jr. announced
today the establishment of a special task force to review

and reconsider the issue of whether certain waters in the
State of New Hampshire are navigable under the laws of the
United States. These waters include Lakes Winnipesaukee

and Winnisquam, New Hampshire, the Merrimack River, and
interconnected waterways.

In deciding to reopen the issue for further consideration,
the Secretary cited new factual evidence about the historical
use and geography of these waters which were brought to his
attention in a recent meeting with the Attorney General of
the State of New Hampshire.

The task force will include representatives of the State
Attorney General, the Coast Guard, and the General Counsel
of the Department of Transportation. It will report on or
before April 16 jointly to the Commandant and the Secretary.

In calling for the review, the Secretary said that "it is in

the interest of a just and fair resolution of this issue

that the question of navigability be reopened for reconsideration
in order to provide an opportunity to assess these new facts

and evidence and to review further the applicable law."

"It is important", the Secretary said, "in an issue in-
volving the application of constitutional law to a complex
set of facts that a complete and thorough review take place
including the participation of those officials who have
access to valuable historical information." Since the
determination of navigability has substantial implications
for the State, it is "only fair that the State have the
opportunity to participate in a search for the facts and in
the interpretation of the law."
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